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DEPARTMENT  OF  ENERGY 
[10CFR  Part  797] 

Loans  for  Small  Hydroelectric  Power 
Project  Feasibility  Studies  and  Related 
Licensing;  Proposed  Rulemaking; 
Public  Hearing 

agency:  Department  of  Energy. 
action:  Notice  of  proposed  rulemaking 
and  public  hearing. 


summary:  The  Department  of  Energy 
(DOE)  hereby  gives  notice  of  its 
proposed  implementation  of  loans  for 
small  hydroelectric  power  project 
feasibility  studies  and  related  licensing 
as  authorized  by  Title  IV  Small 
Hydroelectric  Power  Projects,  under  the 
Public  Utility  Regulatory  Policies  Act  of 

1978  (Pub.  L.  95-617).  Written  comments 
are  requested  on  these  proposed 
regulations  and  public  hearings  will  be 
held  with  respect  to  this  proposal  in 
accordance  with  Executive  Order  12044 
“Improving  Government  Regulations”, 

43  FR  12661  (1978),  and  DOE’s 
implementing  Order  2030.1,  44  FR  1032, 
Jan.  3. 1979. 

The  proposed  regulation  establishes 
the  qualifications,  criteria  and 
procedures  for  obtaining  a  loan  for  the 
purpose  of  defraying  up  to  90  percent  of 
the  cost  of  a  study  to  determine  the 
feasibility  of  undertaking  a  small 
hydroelectric  project  at  an  existing  dam 
and  for  preparing  applications  for  a 
necessary  license  or  other  required 
approval. 

D4.  "ES:  Written  comments  by  July  23, 

1979  4:30  p.m.;  requests  to  speak  by  June 
11. 1979,  4:30  p.m. 

Hearing  dates:  Boston,  MA,  July  2, 
1979;  Seattle,  WA,  June  25, 1979; 
Washington,  D.C.,  June  28, 1979.  Each 
meeting  may  extend  an  additional  day  if 
necessary. 

ADDRESSES:  All  comments  to: 
Department  of  Energy,  Farwell  Smith, 
12th  and  Pennsylvania  Ave.  NW., 
Room  7104,  Washington,  D.C.  20461. 
Request  to  Speak:  Boston  hearing: 
Harold  J.  Keohane,  Analex  Building, 
Room  700, 150  Causeway  Street, 
Boston,  MA  02114. 

Seattle  hearing: 

Jack  B.  Robertson,  1900  Federal  Building, 
915  Second  Ave.,  Seattle,  WA  91874. 
Washington  Hearing: 

Farwell  Smith,  12th  and  Pennsylvania 
Ave.  NW.,  Room  7104,  Washington, 
D.C.  20461. 

Hearing  Locations: 

Boston:  One  Federal  Street,  Conference 
Room — 8th  Floor,  Boston,  MA. 


Seattle:  Federal  Building,  915,  Second 
Avenue,  Seattle,  South  Auditorium, 

4th  Floor. 

Washington,  D.C.:  Forrestal  Building, 
1000  Independence  Ave.  SW.,  Room 
GE-086,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Department  of  Energy,  Farwell  Smith 
(Office  of  Resource  Applications), 

12th  and  Pennsylvania  Avenue,  NW., 
Room  7104,  Washington,  D.C.  20461, 
202-633-8910. 

Department  of  Energy,  George  Samels, 
OGC,  12th  and  Pennsylvania  Avenue, 
NW.,  Room  3001,  Washington,  D.C. 
20461,  202-633-6435. 

The  information  requirements 
specified  in  this  notice  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  Federal  Reports  Act.  The  OMB 
clearance  number  is  038-R-0414. 
SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Comment  Procedures. 

I.  Background 

Title  IV — Smoll  Hydroelectric  Power 
Projects  of  the  Public  Utility  Regulatory 
Policies  Act  of  1978,  Public  Law  95-617, 
(hereinafter,  “Title  IV")  directs  the 
Secretary  of  Energy  to  establish  a 
program  to  encourage  the  development 
of  small  hydroelectric  power  projects  at 
the  site  of  existing  dams  which  are  not 
being  used  to  generate  electric  power. 

Title  IV  includes  authority  to  the 
Secretary  to  provide  direct  loans  for  a 
percentage  of  the  costs  of  performing 
feasibility  studies  and  of  obtaining  the 
necessary  licenses  and  permits  for  small 
hydroelectric  projects.  It  includes,  also, 
authority  for  simplified  Federal  Energy 
Regulatory  Commission  licensing  and 
authority  for  Department  of  Energy 
loans  for  construction  costs. 

This  proposed  regulation  implements 
the  authority  in  Title  IV  as  regards  loans 
for  feasibility  studies  and  for  acquiring 
necessary  licenses  and  permits. 

Title  IV  authorizes  the  Secretary  to 
make  loans  to  any  municipality,  electric 
cooperative,  industrial  development 
agency,  nonprofit  organization,  or  other 
person  (broadly  defined  to  include  a 
variety  of  entities  including,  among 
others,  individuals,  partnerships, 
associations  and  corporations)  to  assist 
such  person  in  defraying  up  to  90 
percent  of  the  costs  of  1)  studies  to 
determine  the  feasibility  of  undertaking 
a  small  hydroelectric  power  project  at 
an  existing  dam  or  dams  and  2) 
preparing  any  application  for  a 
necessary  license  or  other  Federal,  State 
and  local  approval  respecting  such  a 
project  at  an  existing  dam  or  dams  and 


in  participation  in  any  administrative 
proceeding  regarding  any  such 
application.  The  Secretary  may  cancel 
the  unpaid  balance  and  any  accrued 
interest  on  any  of  the  above  loans  if  he 
determines  that  the  small  hydroelectric 
power  project  would  not  be  technically 
or  economically  feasible  or 
environmentally  acceptable. 

The  interest  rate  of  loans  will  be  the 
discount  or  interest  rate  used  at  the  time 
the  loan  is  made  for  water  resources 
planning  projects  under  Section  80  of  the 
Water  Resources  Development  Act  of 
1974.  This  rate  has  been  established  at 
6%  percent  for  the  Federal 
Government’s  1979  fiscal  year,  ending 
September  30.  The  discount  rate  is 
presently  permitted  to  change  no  more 
than  V 4  percent,  from  one  year  to  next.  It 
is  anticipated  that  the  rate  will  increase 
by  V Si  percent  in  FY  1980,  and  will 
probably  increase  in  future  years.  The 
term  of  these  loans  may  not  exceed  10 
years. 

This  proposed  regulation  establishes 
the  procedure  to  apply  for  a  loan, 
including  matters  of  eligibility  and  the 
content  of  the  application.  Further,  this 
regulation  establishes  criteria  for 
approval  of  loan  applications,  specifies 
the  requirements  of  the  completed 
feasibility  study  and  indicates  general 
loan  terms,  including  monitoring  and 
repayment  and,  in  certain  cases, 
cancellation  of  the  loan.  Miscellaneous 
matters,  such  as  confidentiality  of 
information  supplied  in  connection  with 
a  loan,  are  also  covered.  This  proposed 
regulation  sets  out  priority  to  be 
accorded  licensing  loan  applicants  over 
applicants  for  feasibility  study  loans; 
priority  among  licensing  loan  applicants; 
certain  specified  factors  which  may 
additionally  affect  the  priority  to  be 
given  an  applicant;  and,  the  percentage 
of  allocation  of  available  funds  to 
licensing  loans  each  fiscal  year. 

Title  IV  of  the  Act  limits  loans  to 
projects  which  will  have  installed  a 
maximum  capacity  of  15,000  kw  or  less. 
This  proposed  regulation  further  limits 
loans  to  projects  which  will  have 
installed  capacity  of  100  kw  or  more. 

Title  IV  further  authorizes  for  each  of 
Fiscal  Years  1978, 1979,  and  1980 
$10,000,000  in  loans  for  feasibility 
studies  and  for  preparation  of  licensing 
applications,  such  funds  to  remain 
available  until  expended.  Ten  million 
dollars  has  been  appropriated  in  fiscal 
year  1979  for  such  loans.  Requests  for 
loans  will  be  considered  after 
publication  of  final  rulemaking. 

Requests  for  loans  may  be  submitted 
prior  to  final  rulemaking.  However, 
when  this  regulation  becomes  final,  the 
request  must  be  updated  to  meet 
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additional  requirements,  if  any,  of  the 
final  regulation.  Any  requests  for  loans 
should  be  sent  to  DOE  Idaho,  550 
Second  Street,  Room  107,  Idaho  Falls, 
Idaho  83401,  Attention:  Al  Hymer  (208- 
526-1456),  or  to  one  of  the  DOE  Regional 
Representatives  listed  below. 

Region  I:  Harold ).  Keohane,  Analex  Bldg., 
Room  700, 150  Causeway  St,  Boston,  MA 
02114  (617)  223-3701. 

Region  II:  Robert  A.  Low,  26  Federal  Plaza, 
Room  3206,  New  York,  NY  10007  (212)  284- 
1021. 

Region  ID:  Barnard  Snyder  (Acting),  1421 
Cherry  Street  10th  Floor,  Philadelphia,  PA 
19102  (215)  597-3890. 

Region  IV:  Roy  Pettit  (Acting),  1655  Peachtree 
St.  NE.  Atlanta,  GA  30309  (404)  881-2838. 
Region  V:  Robert  H.  Bauer,  175  West  Jackson 
Blvd.,  Room  A-333,  Chicago.  DL  60604  (312) 
353-0540. 

Region  VI:  Curtis  E.  Carlson,  Jr.  (Acting),  P.O. 
Box  35228,  2626  West  Mockingbird  Lane, 
Dallas.  TX  75235  (214)  749-7345. 

Regioh  VII:  Mary  O’Halloran,  324  East  11th 
Street,  Kansas  City,  MO  64106  816-374- 
2061. 

Region  VIII:  Charles  F.  Metzger,  P.O.  Box 
26247  Belmar  Br.,  1075  South  Yukon  Street 
Lakewood,  CO  80226  303-234-2420. 

Region  IX:  William  C.  Amtz,  111  Pine  Street 
Third  Floor,  San  Francisco,  CA  94111 415- 
566-7216. 

Region  X:  Jack  B.  Robertson,  1992  Federal 
Building,  915  Second  Avenue,  Seattle,  WA 
96174  206-442-7280. 

Title  IV  also  provides  for  loans  for 
hydroelectric  project  construction. 

These  loans  will  be  the  subject  of 
separate  regulations,  and  are  not 
covered  in  these  proposed  regulations. 
No  funds  have  been  appropriate  in  fiscal 
year  1979  for  such  construction  loans. 

II.  Comment  Procedures 

A.  Written  Comments 

You  are  invited  to  participate  in  this 
rulemaking  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposals 
set  forth  in  this  notice.  Written 
comments  should  be  submitted  by  July 
23, 1979, 4:30  p.m.,  e.d.t.,  to  the  address 
indicated  in  the  “Addresses”  section  of 
this  preamble  and  should  be  identified 
on  the  outside  envelope  and  on  the 
document  with  the  designation  “Loans 
For  Feasibility  Studies  for  Small 
Hydroelectric  Power  Projects."  Ten 
copies  should  be  submitted. 

Any  information  submitted  which  you 
consider  to  be  confidential  must  be  so 
identified  and  submitted  in  writing,  one 
copy  only.  We  reserve  the  right  to 
determine  the  confidential  status  of  the 
information  and  to  treat  it  according  to 
our  determination. 


B.  Public  Hearings 

1.  Procedure  for  Request  to  Make  Oral 
Presentation.  The  time  and  place  for  the 
hearing  are  indicated  in  the  “Dates”  and 
"Addresses”  sections  of  this  preamble. 

If  you  have  an  interest  in  the  proposed 
rulemaking  issued  today,  or  represent  a 
group  or  class  of  persons  that  has  an 
interest,  you  may  make  a  written 
request  for  an  opportunity  to  make  oral 
presentation  by  June  11, 1979, 4:30  p.m. 
You  should  be  prepared  to  describe  the 
interest  concerned  and,  if  appropriate,  to 
state  why  you  are  a  proper 
representative  of  a  group  or  class  of 
persons  that  has  such  an  interest,  and  to 
give  a  concise  summary  of  the  proposed 
oral  presentation.  You  should  also 
provide  a  phone  number  where  you  may 
be  contacted  through  the  day  before  the 
hearing. 

If  you  are  selected  to  be  heard,  you 
will  be  so  notified  before  4:30  p.m.,  June 
14, 1979.  Ten  copies  of  your  statement 
should  be  delivered  to  the  appropriate 
“Request  to  Speak”  address  by  die 
following  dates:  Boston,  June  27;  Seatde, 
June  22;  Washington,  D.C.,  June  22. 

2.  Conduct  of  the  Hearings.  We 
reserve  the  right  to  select  the  persons  to 
be  heard  at  this  hearing,  to  schedule 
their  respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  may  be  limited,  based 
on  the  number  of  persons  requesting  to 
be  heard. 

An  Office  of  Resource  Applications 
official  will  be  designated  to  preside  at 
the  hearing.  This  will  not  be  a  judicial  or 
evidentiary-type  hearing.  Questions  may 
be  asked  only  by  those  conducting  the 
hearing,  and  there  will  be  no  cross- 
examination  of  persons  presenting 
statements.  At  the  conclusion  of  all 
initial  oral  statements,  each  person  who 
has  made  an  oral  statement  will  be 
given  the  opportunity  to  make  a  rebuttal 
statement.  Tlie  rebuttal  statements  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be 
subject  to  time  limitations. 

You  may  submit  questions  to  be  asked 
of  any  person  making  a  statement  at  the 
hearing  to  the  address  indicated  above 
for  requests  to  speak  before  4:30  p.m.,  on 
the  last  business  day  proceeding  the 
date  of  the  hearing.  If  you  wish  to  ask  a 
question  at  the  hearing,  you  may  submit 
the  question,  in  writing,  to  the  presiding 
officer.  The  presiding  officer  will 
determine  whether  the  question  is 
relevant,  and  whether  the  time 
limitations  permit  it  to  be  presented  for 
answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 


will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  the  Office  of  Resource 
Applications  and  made  available  for 
inspection  at  the  DOE  Freedom  of 
Information  Office,  Room  GB-145, 1000 
Independence  Avenue,  SW„ 

Washington,  D.C.,  20585  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday.  You  may  purchase  a 
copy  of  the  transcript  from  the  reporter. 

In  accordance  with  DOE  Order  2030.1 
implementing  Executive  Order  12044, 
“Improving  Government  Regulations,” 
the  Assistant  Secretary  for  Resource 
Applications  has  determined  that  this 
proposed  regulation  is  significant,  since 
it  is  related  to  the  National  Energy  Act 
but  will  not  have  major  economic 
consequences  nor  a  substantial  effect  on 
existing  energy  objectives  or  statutes, 
nor  adversely  afreet  competition. 

Text  of  die  Authorizing  Legislation 

For  convenience,  the  text  of  Title  IV 
Small  Hydroelectric  Power  Projects 
under  the  Public  Utility  Regulatory 
Policies  Act  is  printed  below.  Title  IV 
includes  both  Loans  For  Feasibility 
Studies,  which  is  the  subject  of  this 
proposed  rulemaking,  and  Loans  For 
Project  Costs,  which  will  be  covered  in  a 
subsequent  rulemaking. 

Sec.  401 .  Establishment  of  program. 

The  Secretary  shall  establish  a  program  in 
accordance  with  this  title  to  encourage 
municipalities,  electric  cooperatives, 
industrial  development  agencies,  nonprofit 
organizations,  and  other  persons  to 
undertake  the  development  of  small 
hydroelectric  power  projects  in  connection 
with  existing  dams  which  are  not  being  used 
to  generate  electric  power. 

Sec.  402.  Loans  for  feasibility  studies. 

(a)  Loan  Authority.— The  Secretary,  after 
consultation  with  the  [Federal  Energy 
Regulatory]  Commission,  is  authorized  to 
make  a  loan  to  any  municipality,  electric 
cooperative,  industrial  development  agency, 
nonprofit  organization,  or  other  person  to 
assist  such  person  in  defraying  up  to  90 
percent  of  the  costs  of— 

(1)  studies  to  determine  the  feasibility  of 
undertaking  a  small  hydroelectric  power 
project  at  an  existing  dam  or  dams  and 

(2)  preparing  any  application  for  a 
necessary  license  or  other  Federal,  State,  and 
local  approval  respecting  such  a  project  at  an 
existing  dam  or  dams  and  of  participating  in 
any  administrative  proceeding  regarding  any 
such  application. 

(b)  Cancellation. — The  Secretary  may 
cancel  the  unpaid  balance  and  any  accrued 
interest  on  any  loan  granted  pursuant  to  this 
section  if  he  determines  on  the  basis  of  the 
study  that  the  small  hydroelectric  power 
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project  would  not  be  technically  or 
economically  feasible. 

Sec.  403.  Loans  for  project  costs. 

(a)  Authority.— The  Secretary  is  authorized 
to  make  loans  to  any  municipality,  electric 
cooperative,  industrial  development  agency, 
nonprofit  organization,  or  other  person  of  up 
to  75  percent  of  the  project  costs  of  a  small 
hydroelectric  power  project.  No  such  loan 
may  be  made  unless  the  Secretary  finds 
that — 

(1)  the  project  will  be  constructed  in 
connection  with  an  existing  dam  or  dams, 

(2)  all  licenses  and  other  required  Federal, 
State,  and  local  approvals  necessary  for 
construction  of  the  project  have  been  f  sued, 

(3)  the  project  will  have  no  significant 
adverse  environmental  effects,  including 
significant  adverse  effects  on  fish  and 
wildlife,  on  recreational  use  of  water,  and  on 
stream  flow,  and 

(4)  the  project  will  not  have  a  significant 
adverse  effect  on  any  other  use  of  the  water 
used  by  such  project. 

The  Secretary  may  make  a  commitment  to 
make  a  loan  under  this  subsection  to  an 
applicant  who  has  not  met  the  requirements 
of  paragraph  (2),  pending  compliance  by  such 
applicant  with  such  requirements.  Such 
commitment  shall  be  for  a  period  of  not  to 
exceed  3  years  unless  the  Secretary,  in 
consultation  with  the  Commission,  extends 
such  period  for  good  cause  shown. 
Notwithstanding  any  such  commitment,  no 
such  loan  shall  be  made  before  such  person 
has  complied  with  such  requirements. 

(b)  Preference. — The  Secretary  shall  give 
preference  to  applicants  under  this  section 
who  do  not  have  available  alternative 
financing  which  the  Secretary  deems 
appropriate  to  carry  out  the  project  and 
whose  projects  will  provide  useful 
information  as  to  the  technical  and  economic 
feasibility  of — 

(1)  the  generation  of  electric  energy  by  such 
projects,  and 

(2)  the  use  of  energy  produced  by  such 
projects. 

(c)  Information. — Every  applicant  for  a 
license  for  a  small  hydroelectric  power 
project  receiving  loans  pursuant  to  this 
section  shall  furnish  the  Secretary  with  such 
information  as  the  Secretary  may  require 
regarding  equipment  and  services  proposed 
to  be  used  in  the  design,  construction,  and 
operation  of  such  project  The  Secretary  shall 
have  the  right  to  forbid  the  use  in  such 
project  of  any  equipment  or  services  he  finds 
inappropriate  for  such  project  by  reason  of 
cost,  performance,  or  failure  to  carry  out  the 
purposes  of  this  section.  The  Secretary  shall 
make  information  which  he  obtains  under 
this  subsection  available  to  the  public,  other 
than  information  described  as  entitled  to 
confidentiality  under  section  11(d)  of  the 
Energy  Supply  arid  Environmental 
Coordination  Act  of  1974,  [Pub.  L  93-319;  88 
Stat.  246]. 

(d)  Joint  Participation. — In  making  loans  for 
small  hydroelectric  power  projects  under  this 
section,  the  Secretary  shall  encourage  joint 
participation,  to  the  extent  permitted  by  law, 
by  applicants  eligible  to  receive  loans  under 
this  section  with  respect  to  the  same  project 


Sec.  404.  Loan  rates  and  repayment 

(a)  Interest. — Each  loan  made  pursuant  to 
this  title  shall  bear  interest  at  the  discount  or 
interest  rate  used  at  the  time  the  loan  is  made 
for  water  resources  planning  projects  under 
section  80  of  the  Water  Resources 
Development  Act  1974  (42  U.S.C.  1962  [d] 
17(a)).  Each  such  loan  shall  be  for  such  term, 
as  the  Secretary  deems  appropriate,  but  not 
in  excess  of — 

(1)  10  years  (in  the  case  of  a  loan  under 
section  402)  or 

'  (2)  30  years  (in  the  case  of  a  loan  under 
section  403). 

(b)  Repayments. — Amounts  repaid  on  loans 
made  pursuant  to  this  title  shall  be  deposited 
into  the  United  States  Treasury  as 
miscellaneous  receipts. 

Sec.  405.  Simplified  and  expeditious  licensing 
procedures. 

„  (a)  Establishment  of  Program. — The 
Commission  shall  establish,  in  such  manner 
as  the  Commission  deems  appropriate, 
consistent  with  the  applicable  provisions  of 
law,  a  program  to  use  simple  and  expeditious 
licensing  procedures  under  the  Federal  Power 
Act  for  small  hydroelectric  power  projects  in 
connection  with  existing  dams. 

(b)  Prerequisites. — Before  issuing  any 
license  under  the  Federal  Power  Act  for  the 
construction -or  operation  of  any  small 
hydroelectric  power  project  the 
Commission — 

(1)  Shall  assess  the  safety  of  existing 
structures  in  any  proposed  project  (including 
possible  consequences  associated  with 
failure  of  such  structures),  and 

(2)  Shall  provide  an  opportunity  for 
consultation  with  the  Council  on 
Environmental  Quality  and  the 
Environmental  Protection  Agency  with 
respect  to  the  environmental  effects  of  such 
project. 

Nothing  in  this  subsection  exempts  any 
such  project  from  any  requirement  applicable 
to  any  such  project  under  the  National 
Environmental  Policy  Act  of  1969,  the  Fish 
and  Wildlife  Coordination  Act,  the 
Endangered  Species  Act,  or  any  other 
provision  of  Federal  law. 

(c)  Fish  and  Wildlife  Facilities. — The 
Commission  shall  encourage  applicants  for 
licenses  for  small  hydroelectric  power 
projects  to  make  use  of  public  funds  and 
other  assistance  for  the  design  and 
construction  of  fish  and  wildlife  facilities 
which  may  be  required  in  connection  with 
any  development  of  such  project 

Sec.  406.  New  Impoundments. 

Nothing  in  this  title  authorizes  (1)  the  loan 
of  funds  for  construction  of  any  new  dam  or 
other  impoundment,  or  (2)  the  simple  and 
expeditious  licensing  of  any  such  new  dam  or 
other  impoundment. 

Sec.  407.  Authorizations. 

There  are  hereby  authorized  to  be 
appropriated  for  each  of  the  fiscal  years 
ending  September  30, 1978,  September  30, 

1979,  and  September  30, 1980,  not  to  exceed 
$10,000,000  for  loans  to  be  made  pursuant  to 
section  402,  such  funds  to  remain  available 
until  expended.  There  are  hereby  authorized 


to  be  appropriated  for  each  of  the  fiscal  years 
ending  September  30, 1978,  September  30, 
1979,  September  30, 1980,  not  to  exceed 
$100,000,000  for  loans  to  be  made  pursuant  to 
section  403,  such  funds  to  remain  available 
until  expended. 

Sec.  408.  Definitions. 

For  purposes  of  this  title,  the  term — 

(1)  “Small  hydroelectric  power  project” 
means  any  hyroelectric  power  project  which 
is  located  at  the  site  of  any  existing  dam, 
which  uses  the  water  power  potential  of  such 
dam,  and  which  has  not  more  than  15,000 
kilowatts  of  installed  capacity; 

(2)  “Electric  cooperative”  means  any 
cooperative  association  eligible  to  receive 
loans  under  section  4  of  the  Rural 
Electrification  Act  of  1936  (7  U.S.C.  904); 

(3)  “Industrial  development  agency”  means 
any  agency  which  is  permitted  to  issue 
obligations  the  interest  on  which  is 
excludable  from  gross  income  under  section 
103  of  the  Internal  Revenue  Code  of  1954; 

(4)  "Project  costs”  means  the  cost  of 
acquisition  or  construction  of  all  facilities 
and  services  and  the  cost  of  acquisition  of  all 
land  and  interests  in  land  used  in  the  design 
end  construction  and  operation  of  a  small 
hydroelectric  power  project; 

(5)  “Nonprofit  organization”  means  any 
organization  described  in  section  501(c)(3)  or 
501(c)(4)  of  the  Internal  Revenue  Code  of  1954 
and  exempt  from  tax  under  section  501(a)  of 
such  Code  (but  only  with  respect  to  a  trade  or 
business  carried  on  by  such  organization 
which  is  not  an  unrelated  trade  or  business, 
determined  by  applying  section  513(a)  to  such 
organization); 

(6)  "Existing  dam”  means  any  dam,  the 
construction  of  which  was  completed  on  or 
before  April  20, 1977,  and  which  does  not 
require  any  construction  or  enlargement  of 
impoundment  structures  (other  than  repairs 
or  reconstruction)  in  connection  with  the 
installation  of  any  small  hydroelectric  power 
project 

(7)  "Municipality”  has  the  meaning 
provided  in  section  3  of  the  Federal  Power 
Act;  and 

(8)  “Person”  has  the  meaning  provided  in 
section  3  of  the  Federal  Power  Act 

Issued  in  Washington,  D.C.,  May  17, 1979.  ~ 
George  S.  Mclsaac, 

Assistant  Secretary,  Resource  Applications. 

Accordingly,  it  is  proposed  to  add  a 
new  Part  797  to  Title  10,  Code  of  Federal 
Regulations,  as  follows: 

PART  797— LOANS  FOR  SMALL 
HYDROELECTRIC  POWER  PROJECT 
FEASIBILITY  STUDIES  AND  RELATED 
LICENSING  . 

Sec. 

797.01  General  purpose. 

797.02  Priority  considerations. 

797.03  Definitions. 

797.20  Eligibility  requirements. 

797.21  General  application  requirements. 
797.30  Purpose  of  loans. 

797.40  Approval  procedure  and 
requirements. 

797.50  Loan  agreement  and  terms. 
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797.60  Project  monitoring  and  audit. 

797.70  Assignment  or  transfer  of  loan. 

797.80  Cancellation. 

797.90  Default 
797.100  Disclosure. 

797.200  Noninterference  with  Federal,  State 
and  Local  requirements. 

797.300  Overall  program  considerations. 
797.400  Nondiscrimination  in  Federally 
assisted  programs. 

(Sec.  401  Public  Utility  Regulatory  Policies 
Act  of  1978,  Pub.  L  95-617;  92  Stat  3117;  18 
U.S.C.  2701  note;  and  Sec.  644,  Department  of 
Energy  Organization  Act,  Pub.  L  95-91;  91 
Stat  565;  42  U.S.C.  7101  et.  seq.) 

§  797.01  General  purpose. 

The  purpose  of  this  regulation  is  to 
establish  die  application  procedure  for 
two  kinds  of  loans.  One  is  a  loan  to 
defray  a  percentage  of  the  costs  to  study 
the  feasibility  of  developing  a  small 
hydroelectric  power  project  in 
connection  with  an  existing  dam  which 
is  not  being  used  to  generate  electric 
power.  Hie  other  is  a  loan  to  defray  a 
percentage  of  the  costs  to  prepare  an 
application  for  a  necessary  license  or 
other  Federal,  State  or  local  approval 
respecting  such  a  project  and  to 
participate  in  any  administrative 
proceeding  regarding  such  application. 
Additional  purposes  are  to  specify  (a) 
the  requirements  of  the  feasibility  study 
and  of  the  licensing  application,  (b)  the 
borrower’s  obligations  under  a  loan,  (c) 
when  the  Secretary  may  cancel  the 
obligation  to  repay  the  loan,  and  (d) 
priorities  to  be  accorded  kinds  of 
applications.  The  purpose  of  the  direct 
loan  program  whose  procedures  and 
obligations  are  set  forth  in  this 
regulation  is  to  aid  in  the  development 
of  this  Nation’s  energy  resources. 

§  797.02  Priority  considerations. 

(a)  The  Secretary  will  give 
applications  for  licensing  loans  priority 
over  applications  for  feasibility  study 
loans,  because  licensing  loan 
applications  must  be  based  on 
completed  feasibility  studies  (see 

§  797.40(b)(l)(ii),  below)  and  thus  will  be 
typically  closer  in  time  to  achieving  the 
goal  of  the  small  hydroelectric  power 
projects  program,  which  is  to  put  power 
from  qualified  projects  op  line.  Initial 
consideration  will  be  given  in  the  order 
received,  but  time  required  for  complete 
processing  of  an  application  may  vary 
from  case  to  case. 

(b)  Among  licensing  loan  applications 
pertaining  to  proposed  project  sites 
which  are  subject  to  Federal  Energy 
Regulatory  Commission  (FERC)  permit 
or  license  jurisdiction,  the  Secretary  will 
give  priority  consideration  to  those 
applicants  who  already  hold  a 
preliminary  permit  for  the  project 


Between  applicants  who  have  applied 
for,  but  not  yet  received,  such  permit 
the  Secretary  may,  other  factors  being 
substantially  equal,  accord  priority  in 
his  discretion  to  the  earlier  applicant  to 
FERC. 

(c)  Among  licensing  loan  applications 
pertaining  to  proposed  project  sites 
which  are  not  subject  to  FERC  permit  or 
license  jurisdiction,  the  Secretary  may 
accord  priority  to  applicants  whose 
projects,  in  his  judgment,  are  likely  to 
receive  relatively  expeditious  State  or 
local  licensing  or  permitting  approval. 

(d)  Feasibility  study  loan  applications 
will  be  given  initial  consideration  in  the 
order  received,  subject  to  the  general 
priority  accorded  licensing  loan 
applications. 

(e)  In  addition  the  Secretary  may  take 
into  account  other  pertinent  factors  in 
determining  the  priority  to  be  accorded 
a  particular  licensing  or  feasibility  study 
loan  application.  These  factors  include, 
but  are  not  limited  to,  the  following; 
where  one  or  more  is  present,  it  may  be 
regarded  as  affecting  the  priority  to  be 
accorded  a  loan  application. 

(1)  The  potential  of  the  hydroelectric 
power  project  to  save  oil  or  gas. 

(2)  Applicant's  need  for,  and  ability  to 
.  consume,  a  substantial  part  of  the 

hydroelectric  power  to  be  generated  by 
the  project. 

(3)  The  likelihood  that  the  project  will 
be  carried  through  to  completion 
relatively  expeditiously. 

(4)  Need  for  substantial  revision  of  the 
application  in  order  to  achieve 
compliance  with  this  regulation. 

(5)  Disparity  between  the  size  of  the 
loan  sought  and  the  size  of  the 
contemplated  project. 

(6)  Evident  substantial  environmental 
implications. 

(f)  Thirty-five  percent  of  the  amount 
available  for  loans  during  a  fiscal  year 
will  be  allocated  to  licensing  loans.  The 
Secretary,  at  his  discretion,  may  adjust 
the  allocation  so  reserved,  to  provide 
additional  funds  for  licensing  loans  or 
for  feasibility  study  loans  as  may  be 
appropriate  to  respond  to  developments 
in  the  small  hydroelectric  power  project 
loan  program. 

$797.03  Definitions. 

For  purposes  of  this  part. 

(a)  “small  hydroelectric  power 
project”  means  a  proposed  hydroelectric 
power  project  which  will  be  located  at 
the  site  of  an  existing  dam,  or  dams  in 
the  United  States,  its  territories  or 
possessions,  which  is  not  being  used  to 
generate  electric  power,  which  will  use 
the  water  power  potential  of  such 
dam(s),  and  which,  when  completed, 
will  have  an  installed  capacity  of  not 
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more  than  15,000  kilowatts,  nor  less  than 
100  kilowatts; 

(b)  “electric  cooperative"  means  any 
cooperative  association  eligible  to 
receive  loans  u~ider  section  4  of  the 
Rural  Electrification  Act  of  1936  (7 
U.S.C.  904); 

(c)  “industrial  development  agency” 
means  any  agency  which  is  permitted  to 
issue  obligations  the  interest  on  which  is 
excludable  from  gross  income  under 
section  103  of  the  Internal  Revenue 
Code  of  1954; 

(d)  “nonprofit  organization"  means 
any  organization  described  in 

$$  501(c)(3)  or  501(c)(4)  of  the  Internal 
Revenue  Code  of  1954  and  exempt  from 
tax  under  section  501(a)  of  such  Code 
(but  only  with  respect  to  a  trade  or 
business  carried  on  by  such 
organization  which  is  not  an  unrelated 
trade  or  business,  determined  by 
applying  section  513(a)  to  such 
organization); 

(e)  “existing  dam”  means  any  dam. 
the  construction  of  which  was 
completed  on  or  before  April  20, 1977, 
which  does  n6t  require  any  construction 
or  enlargement  of  impoundment 
structures  (other  than  repairs  or 
reconstruction)  in  connection  jvith  the 
installation  of  any  small  hydroelectric 
power  project; 

(f)  “municipality”  means  a  city, 
county,  irrigation  district,  drainage 
district  or  other  political  subdivision  or 
agency  of  a  State  competent  under  the 
laws  thereof  to  carry  on  the  business  of 
developing,  transmitting,  utilizing  or 
distributing  power, 

(g)  “person”  includes  an  individual, 
corporation,  joint  stock  company, 
partnership,  association,  business  trust, 
organized  group  of  persons  (whether 
incorporated  or  not),  receiver  or  trustee 
of  any  of  the  foregoing; 

(h)  "Secretary”  means  Secretary  of 
Energy  or  his  designated  representative. 

(i)  “statutory  interest  rate"  means  the 
discount  or  interest  rate,  used  at  the 
time  the  loan  is  made,  for  water 
resources  planning  projects  under 
Section  80  of  the  Water  Resources 
Development  Act  of  1974, 42  U.S.C. 

$  1962d-17(a); 

(j)  “feasibility  study  loan”  means  a 
loan  for  a  study  to  determine  the 
technical  and  economic  feasibility  and 
environmental  acceptability  of 
undertaking  a  small  hydroelectric  power 
project  at  an  existing  dam  or  dams; 

(k)  "licensing  loan”  means  a  loan  for 
preparing  an  application  for  a  necessary 
license  or  other  Federal,  State,  and  local 
approval  respecting  a  small 
hydroelectric  power  project  and 
participating  in  any  administrative 
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proceeding  regarding  any  such 
application: 

(!)  “loan  agreement"  means  a 
contractual  instrument  executed 
between  the  United  States  as  lender  and 
a  borrower,  which  sets  forth  the  terms 
and  conditions  for  provision  of  funds  by 
the  United  States  to  the  borrower 
incidental  to  a  feasibility  study  loan  or  a 
licensing  loan  and  for  repayment  of  the 
loan  by  the  borrower, 

(m)  "Commission”  means  the  Federal 
Energy  Regulatory  Commission  [FERC]. 

§  797.20  EBgibUlty  requirements. 

Applicants  for  any  loan  under  this  . 
part,  to  be  eligible  to  receive  such  a 
loan,  may  be  a  municipality,  electric 
cooperative,  industrial  development 
agency,  nonprofit  organization, 
individual,  corporation,  joint  stock 
company,  partnership,  association, 
business  trust,  organized  group  of 
persons  (whether  incorporated  or  not), 
receiver(s)  or  trustee(s)  of  any  of  the 
foregoing,  or  a  combination  of  the 
foregoing.  Applicants  may  not  be 
Federal  agencies.  Applicants  must  meet 
any  requirement  of  United  States 
citizenship  applicable  because  the 
proposed  project  site  is  subject  to  FERC 
permit  or  lidbnse  jurisdiction  or 
otherwise  applicable  as  a  permit  or 
license  requirement  under  State  or  local 
law. 

§  797.21  General  application 
requirements. 

(a)  Applications  for  feasibility  study 
loans  and  licensing  loans  shall  include 
financial,  scheduling  and  other 
background  information  in  support. of 
the  application.  This  information  will  be 
used  as  the  basis  for  the  Secretary’s 
determination  whether  the  applicant  is 
capable  of  successfully  completing  the 
feasibility  study  or  undertaking  the 
applicable  licensing  and  permitting 
requirements  and  subsequently 
constructing  and  opera*  *  the  proposed 
small  hydroelectric  powei  project. 
Information  previously  provided  by  a 
feasibility  study  loan  applicant  need  not 
be  repeated  at  the  time  of  applying  for  a 
licensing  loan  if  unchanged.  Elements  of 
required  information  include: 

(1)  A  list  of  all  key  personnel  and 
major  contractors  and  consultants  who 
are  proposed  to  be  involved  in  the 
feasibility  study  or  licensing  or 
permitting  effort  with  their  functions  and 
responsibilities. 

(2)  A  narrative  description  of  the 
major  tasks  required  to  perform  the 
study  or  obtain  the  license  and  a 
proposed  schedule  for  the  completion  of 
the  study  or  licensing  process,  including 
a  schedule  for  the  completion  of 


individual  major  tasks.  Information 
should  be  provided  to  show  that 
adequate  experience  exists  within  the 
organization  to  meet  the  schedule  and  to 
work  within  the  cost  constraints  of  the 
loan. 

(3)  A  description  of  any  other  Federal 
financial  assistance  (e.g.,  direct  loans, 
guaranteed  loans,  grants)  expected  to  be 
applied  for  or  already  applied  for  or 
obtained  by  the  applicant  in  connection 
with  the  project 

(4)  A  current  financial  statement  of 
the  proposing  entity.  This  should  include 
a  balance  sheet  (except  in  the  case  of 
individual  applicants)  and  a  source  of 
revenue  statement  A  licensing  loan 
applicant  must  further  provide  a  CPA  or 
equivalent  certification  of  the  financial 
statement 

(5)  A  proposed  method  of  repaying  the 
loan. 

(6)  A  brief  description  of  the 
proposing  entity  (or  entities),  including 
size,  type  of  business,  and  history. 

(7)  A  brief  summary  of  estimated 
feasibility  study  or  licensing  application 
costs  by  major  tasks  and  the  estimated 
total  cost 

(8)  The  amount  of  the  loan  being 
requested  and  a  description  of  the 
applicant’s  proposed  equity 
contribution. 

(9)  Affidavit(s)  of  the  United  States 
citizenship  where  applicable  (see 

§  797.20). 

(10)  If  the  applicant  is  an  association, 
a  verified  copy  of  its  articles  of 
association,  and  verification  of  its 
status,  if  any,  as  a  nonprofit 
organization. 

(11)  If  the  applicant  is  a  corporation,  a 
copy  of  the  charter  or  certificate  and 
articles  of  incorporation,  with  all  the 
amendments,  duly  certified  by  the 
Secretary  of  State  of  the  State  where 
organized,  and  a  copy  of  the  by-laws.  If 
the  small  hydroelectric  power  project  is 
located  in  a  State  other  than  that  in 
which  the  corporation  is  organized,  a 
certificate  shall  be  included  from  the 
Secretary  of  State  of  the  State  in  which 
the  project  is  located  showing 
compliance  with  the  laws  relating  to 
foreign  corporations.  There  shall  also  be 
included  a  copy  of  all  minutes, 
resolutions  of  stockholders  or  directors 
or  other  representatives  of  the  applicant, 
properly  attested,  authorizing  the  filing 
of  the  application. 

(12)  If  the  applicant  is  a  State  a  copy 
of  the  laws  under  the  authority  of  which 
the  application  is  made. 

(13)  If  the  applicant  is  a  municipality, 
a  copy  of  its  charter  or  other 
organization  papers,  duly  certified  by 
the  Secretary  of  State  of  the  State  in 
which  it  is  located,  or  other  proper 


authority,  with  a  copy  of  the  State  laws 
authorizing  the  operations  contemplated 
by  the  application. 

(14)  The  basis  upon  which  the 
applicant  has,  or  proposes  to  obtain, 
arrangements  for  access  to  the  proposed 
project  site  adequate  to  perform  the 
feasibility  study,  and  rights  of 
possession  at,  and  rights  of  access  to, 
the  site  (including  easements  and  rights 
of  way)  necessary  to  construct  and 
operate  the  project. 

(15)  The  status  of  any  permit  or 
license  application  to  FERC  for  the 
project  at  the  proposed  site  (or  a 
statement  by  FERC  that  the  site  is  not 
subject  to  its  jurisdiction)  and  of  any 
other  such  application  by  the  applicant 
to  a  State  or  local  agency. 

(b)  Applications  for  feasibility  study 
loans  shall  include  the  following: 

(1)  A  narrative  description  of  the 
proposed  site  to  be  studied  which 
should  address,  but  not  necessarily  be 
limited  to,  the  following,  to  the  extent 
that  such  information  is  reasonably 
available: 

(1)  the  number,  physical  composition, 
dimension  (including  height  of  head), 
general  configuration,  age  and  condition, 
of  any  dams,  spillways,  penstocks, 
powerhouses,  tailraces,  or  other 
structures,  to  be  included  as  part  of  the 
project; 

(ii)  the  number,  surfaoe  area,  storage 
capacity,  and  normal  maximum  surface 
elevation  of  any  reservoirs  to  be 
included  as  part  of  the  project; 

(iii)  the  number,  length,  voltage, 
interconnections,  age  and  condition,  of 
any  transmission  lines  to  be  included  as 
part  of  the  project; 

(iv)  a  preliminary  indication  of 
capacity  potential  and  average  annual 
energy  generation  and  the  most  likely 
customers  for  the  power  which  would  be 
produced. 

(v)  a  preliminary  estimate  as  to  sale 
price  of  power; 

(vi)  stream  characteristics  (yearly 
flow  patterns,  downstream  dependence 
on  streamflows,  etc.);  and, 

(vii)  any  other  pertinent  information 
which  would  aid  the  Secretary  in 
understanding  the  setting  in  which  the 
facility  will  be  built,  particularly  those 
factors  which  may  make  the  setting 
important  or  unique,  including  eligibility 
for  or  inclusion  in  the  National  Register 
of  Historic  Places  of  any  structures  or 
sites  in  the  vicinity  of  the  proposed 
project. 

(2)  Maps  and  pictures  describing  site 
characteristics,  with  particular  reference 
to  proximity  of  United  States  lands  or  of 
areas  designated  wilderness  areas  or 
otherwise  restricted  from  development 
under  Federal,  State  or  local  law. 
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(3)  A  report  from  the  Corps  of 
Engineers  on  the  safety  of  the  dam  or 
dams  at  the  project  site  if  available. 

(4)  Substantial  environmental 
implications  known  to  the  applicant 
including  information  covering  the 
presence  of  any  rare  or  endangered 
species  in  the  area  of  the  project  and  the 
possible  need  to  accommodate 
migratory  fish  by  installation  of  fish 
ladders. 

(c)  Applications  for  a  licensing  loan 
shall  include  in  addition  to  the 
information  specified  in  subsection  (a),  a 
copy  of  the  completed  feasibility  study 
acceptable  to  the  Secretary  and 
conforming  to  the  requirements 
indicated  in  section  797.30. 

(d)  In  addition  to  the  above  required 
information  the  loan  applicant  shall 
supply  such  other  information  as  the 
Secretary  may  deem  necessary  to  fully 
consider  the  request  for  a  loan. 

§  797.30  Purpose  of  loans. 

(a)  Feasibility  Study  Loans. 

(1)  The  purpose  of  a  feasibility  study 
loan  is  to  defray  expenses  to  be  incurred 
in  preparing  a  study  which  should 
address,  but  is  not  limited  to,  the 
following  items. 

(i)  Expected  configuration  and 
capacity  of  the  proposed  hydroelectric 
power  facility. 

(ii)  Anticipated  performance 
characteristics  of  the  facility,  including 
potential  peak  power  production,  and 
estimated  average  annual  energy 
production. 

(iii)  Engineering  acceptability  of  the 
site  for  hydroelectric  power 
development. 

(iv)  Land  and  interests  in  land 
necessary  to  construct  and  operate  the 
facility,  and  the  availability  and  cost  of 
acquisition  of  such  land  and  interests  in 
land. 

(v)  Initial  assessment  of  the  safety 
hazards,  if  any,  introduced  by  the 
installation  or  rehabilitation  of  the 
power  plant  and  appurtenances. 

(vi)  License  requirements  and  other 
required  Federal,  State  and  local 
approvals  necessary  for  construction 
and  operation  of  the  project,  and  a  plan 
for  fulfilling  these  requirements. 

(vii)  An  assessment  of  the  prospective 
environmental  impact  of  the  project 
including,  particularly,  impact  on  other 
water  resource  needs  of  the  area  and  on 
current  use,  if  any,  of  the  reservoir.  The 
assessment  should  also  address  other 
perceived  social  and  institutional 
factors,  as  appropriate. 

(viii)  Availability  of  a  suitable 
turbine(8),  generator(s)  and  accessories 
required  for  the  facility. 


(ix)  Plan  for  transmitting  power  from 
the  project  to  intended  user. 

(x)  Total  estimated  cost  of  the  project 
and  cost  per  kwh  produced. 

fxi)  Anticipated  annual  operation  and 
maintenance  costs. 

(xii)  Schedule  for  putting  power  on 
line. 

(xiii)  Plan  for  marketing  the  power 
including  description  of  present  and 
prospective  power  user  groups  and 
estimated  revenues  or  value  to  be 
derived  from  power  produced. 

(xiv)  Anticipated  project  life. 

(2)  The  goal  of  the  feasibility  study  is 
to  determine,  through  engineering  and 
economic  analysis  and  consideration  of 
environmental  and  institutional 
requirements,  whether  the  proposed 
small  hydroelectric  p~wer  project  is 
technically  and  economically  feasible 
and  environmentally  sound  as  a  supplier 
to  an  existing  power  grid  or  as  an 
independent  contributor  of  power  for 
local  application  or  a  combination  of 
both. 

(3)  The  study  should  include  a 
benefit/ cost  analysis  of  the  project. 
When  applicable  a  plan  should  be 
presented  for  financing  the  project.  This 
plan  should  use  realistic  assumptions 
regarding  interest  rates  and  debt 
amortization  schedules  and  should 
indicate  the  ability  of  the  project  to  meet 
these  requirements  and  provide  an 
adequate  return  on  investment,  when 
applicable.  A  cash  flow  statement 
covering  at  least  die  first  10  operating 
years  of  the  project  should  be  included 
as  part  of  the  study,  when  appropriate. 

(4)  The  feasibility  study  should 
include  an  estimate  itemizing  the  cost  of 
pursuing  an  application  for  a  necessary 
license  or  other  Federal,  State  and  local 
approval  respecting  the  project 
including  participation  in  any 
administrative  proceeding  regarding  any 
such  application. 

(b)  Licensing  Loans. 

The  purpose  of  a  licensing  loan  is  to 
defray  expenses  incurred  in  preparing 
an  application  for  a  license  or  other 
Federal,  State  and  local  approval 
required  for  a  proposed  small 
hydroelectric  power  project,  and  in 
participating  in  any  administrative 
proceeding  regarding  such  project. 

S  797.40  Approval  procedure  and 
requirements. 

(a)  Feasibility  Study  Loans. 

(1)  If  a  proposed  project  site  is  subject 
to  FERC  permit  or  license  jurisdiction, 
the  Secretary  will  consult  with  FERC 
before  making  a  feasibility  study  loan, 
to  determine  whether  any  other 
applicant  may  be  entitled  to  priority 
consideration  by  reason  of  the  issuance 


by  FERC  of  a  preliminary  permit  under 
subchapter  I  of  the  Federal  Power  Act 
16  U.S.C.  section  791a,  and  following. 
The  Secretary  shall  take  such  priority 
into  consideration  in  determining 
whether  or  not  to  make  a  feasibility 
study  loan  to  the  applicant 

(2)  The  Secretary  will  evaluate 
information  provided  in  the  loan 
application,  or  otherwise  available,  to 
determine  whether  the  following 
conditions,  which  shall  be  required  for 
issuance  of  a  feasibility  study  loan,  have 
been  met  and  will  indicate  his  findings 
thereon: 

(i)  The  applicant  has,  or  is  in  process 
of  obtaining,  arrangements  for  access  to 
the  proposed  project  site  sufficient  for 
applicant  to  perform  the  study; 

(ii)  The  Secretary  has  no  reason  to 
believe  that  the  applicant  cannot 
acquire  lands  and  interest  in  lands 
necessary  to  construct  and  operate  the 
proposed  hydroelectric  facility; 

(iii)  There  exists  a  reasonable 
likelihood  that  the  applicant  or  other 
person  who  will  undertake  the  study  is 
capable  of  performing  it,  that  the 
applicant  will  repay  the  loan,  and  that 
the  project  may  be  found  to  be  both 
technically  and  economically  feasible 
and  environmentally  acceptable  (such 
determination  as  to  economic  feasibility 
to  include  consideration  of  costs 
associated  with  environmental  and 
safety  factors);  and, 

(iv)  All  requirements  of  this  regulation 
pertaining  to  the  issuance  of  the 
feasibility  study  loan  have  been  found 
to  be  satisfied. 

(3)  In  cases  where  there  are  two  or 
more  proposed  projects  located  upon  the 
same  waterway,  the  Secretary  may 
approve  one  loan  for  a  single  feasibility 
study  dealing  with  all  such  projects  (in 
which  the  persons  proposing  the 
projects  will  jointly  participate  with 
rights  and  obligations  hereunder  exactly 
the  same  as  if  their  participation  were 
on  a  separate  basis)  even  though  such 
projects  are  proposed  by  different 
persons,  if  he  finds  that  to  do  so  would 
avoid  unnecessary  duplication  of  effort 
and  costs  and  would  provide  adequate 
information  to  make  a  determination 
concerning  the  feasibility  of  all  such 
projects. 

(b)  Licensing  Loans. 

(1)  The  Secretary  will  evaluate 
information  provided  in  the  loan 
application  and  accompanying 
feasibility  study,  or  otherwise  available, 
to  determine  whether  the  following 
conditions,  which  shall  be  required  for 
issuance  of  a  licensing  loan,  have  been 
met,  and  will  indicate  his  findings 
thereon: 
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(i)  If  the  proposed  project  site  is 
subject  to  FERC  permit  or  license 
jurisdiction,  that  the  applicant  has 
applied  to  FERC  for  a  preliminary  permit 
under  subchapter  I  of  the  Federal  Power 
Act,  in  which  case  the  applicant  may  not 
receive  a  licensing  loan  for  the  project 
until  the  applicant  holds  such  a 
preliminary  permit  for  the  project; 

(ii)  The  applicant  has  submitted  a 
feasibility  study  which  conforms  to  the 
requirements  and  purpose  indicated  in 
§  797.30  and  tends  to  establish  that  the 
proposed  small  hydroelectric  power 
project  is  technically  and  economically 
feasible  and  environmentally  acceptable 
(such  determination  as  to  economic 
feasibility  to  include  consideration  of 
costs  associated  with  environmental 
and  safety  factors); 

(iii)  There  exists  a  reasonable 
likelihood  that  the  applicant  will  repay 
the  loan;  and, 

(iv)  All  requirements  of  this  regulation 
pertaining  to  the  issuance  of  the 
licensing  loan  have  been  found  to  be 
satisfied. 

(c)  In  determining  whether  or  not  to 
make  a  feasibility  study  loan  or 
licensing  loan,  as  well  as  in  determing 
the  percentage  of  costs  such  loan  will 
defray,  the  Secretary  may  take  into 
consideration  the  cost  of  the  work  as  it 
relates  to  the  size  and  output  of  the 
proposed  hydroelectric  power  facility, 
and  such  other  matters  as,  in  his 
judgment,  bear  reasonably  on  the 
ultimate  success  or  failure  of  the 
proposed  small  hydroelectric  power 
project.  See,  also,  section  797.50(d) 
regarding  loan  limits.  v 

(d)  In  making  the  determinations 
referred  to  in  this  section,  the  Secretary 
may  consider  information  provided  by  a 
visit  to  the  proposed  site  by  his 
representative. 

§  797.50  Loan  agreement  and  terms. 

(a)  The  loan  agreement  shall  be  in 
writing  and  shall  provide  that  the 
borrower  agrees  to  repay  the  loan, 
unless  forgiven,  and  the  Secretary 
agrees  to  make  the  loan. 

(b)  The  loan  agreement  shall  provide 
the  following  in  addition  to  such  other 
provisions  as  the  Secretary  may  deem 
appropriate: 

(1)  The  interest  rate  on  the  loan  will 
be  at  the  statutory  interest  rate. 

(2)  The  loan  may  be  repaid  over  a 
period  of  10  years  with  the  following 
specific  requirements  for  payments: 

(i)  No  payments  of  principal  or 
interest  are  required  for  the  first  3  years 
after  disbursement. 

(ii)  Beginning  on  the  4th  anniversary 
date,  the  accrued  interest,  which  will 
include  interest  charged  on  unpaid 


interest,  shall  be  added  to  the 
outstanding  principal  balance  and  Vi  of 
that  total  shall  be  due  at  such  time. 

(iii)  Each  anniversary  date  thereafter, 
Vi  of  the  total  computed  in 
subparagraph  (ii)  above  shall  be  due 
plus  all  interest  accrued  in  the  previous 
year  on  the  unpaid  balance  of  the  loan. 

(iv)  Prepayments  may  be  made  at  any 
time  without  penalty. 

(3)  The  provisions  of  subsection  (2) 
above  shall  be  altered,  to  the  extent 
necessary,  by  the  following 
circumstances: 

(i)  The  Secretary  forgives  repayment 
of  interest  and  principal  as  permitted  in 
§  797.80. 

(ii)  Construction  is  undertaken  on  the 
proposed  hydroelectric  power  project,  in 
which  event  the  cost  of  the  study  should 
be  part  of  the  financing  for  such  project 
and  the  loan  repaid  out  of  the  proceeds 
of  any  construction  loan.  To  insure 
compliance  with  this  provision,  the  loan 
agreement  shall  provide  the  Secretary 
with  the  option  of  accelerating  the 
repayment  of  any  loan  made  under  this 
regulation  and  demanding  payment  in 
full  any  time  after  the  expiration  of  60 
days  from  the  date  construction  has 
begun  on  the  project. 

(4)  The  Secretary  shall  require  that 
each  loan  be  secured  to  the  extent  that 
the  Secretary  determines  necessary  and 
appropriate  to  offer  a  reasonable 
assurance  of  repayment  to  the 
Government. 

(5)  Payments  required  by  the  loan 
agreement,  if  not  made  when  due,  shall 
accrue  interest  at  a  rate  specified  in  the 
loan  agreement,  but  not  less  than  10 
percent  per  annum. 

(6)  The  loan  may  defray  up  to  90 
percent  of  the  costs  of  the  feasibility 
study  and  of  preparing  any  application 
for  a  necessary  license  or  other  Federal, 
State,  and  local  approval  respecting 
such  a  project  and  of  participating  in 
any  administrative  proceeding  regarding 
such  application.  No  part  of  the  loan 
shall  be  used  to  defray  any  fee  charged 
by  any  Federal,  State  or  local  agency  as 
a  condition  of  receiving  a  license  or 
other  approval  nor  any  cost  associated 
with  a  finder’s  fee.  A  loan  may  defray 
reasonable  and  customary  costs  directly 
related  to  the  project  and  entailed  in  the 
engineering,  financial,  legal, 
environmental,  social  and  institutional 
considerations  necessary  to  the  study 
and  in  the  licensing  endeavors  of  an 
applicant. 

(7)  The  borrower  will  be  required  to 
make  periodic  reports  as  to  the  progress 
of  the  feasibility  study  or  licensing 
application. 

(c)  Costs  allowable  under  subsection 

(b)(6)  and  incurred  by  a  borrower  prior 


to  signing  the  loan  agreement  will  be 
credited  toward  the  borrower’s  share  of 
costs  but  in  no  case  will  such  costs  be 
reimbursable  from  proceeds  of  the  loan. 

(d)  Except  in  unusual  cases  with  good 
cause  shown,  loans  will  not  exceed 
$50,000. 

(e)  Requests  for  disbursements  at 
closing  and  thereafter  shall  be 
supported  by  such  documents  as  the 
Secretary  may  require. 

§  797.60  Project  monitoring  and  audit 

The  loan  agreement  shall  provide  that 
the  borrower  keep  such  records 
concerning  the  small  hydroelectric 
power  project  as  may  be  necessary  for 
an  effective  audit  and  performance 
evaluation  of  the  project,  and  that  the 
Secretary  have  access,  for  the  purpose 
of  audit  and  examination,  to  any 
pertinent  records  or  other  documents  of 
the  borrower  during  the  regular  business 
day. 

§  797.70  Assignment  or  transfer  of  loan. 

The  loan  agreement  shall  provide  that 
assignments  of  the  loan  and  obligations 
contained  thereunder  may  be  made  only 
with  the  written  consent  of  the 
Secretary. 

§  797.80  Cancellation. 

(a)  The  Secretary  may  cancel  the 
unpaid  balance  and  any  accrued  interest 
on  any  feasibility  study  loan  if  he 
determines  on  the  basis  of  the  study,  or 
on  the  basis  of  any  other  information 
available  to  him,  that  the  small 
hydroelectric  power  project  would  not 
be  technically  or  economically  feasible 
or  environmentally  acceptable.  The 
Secretary’s  determination  to  cancel  the 
loan  may  be  made  prior  to  the 
completion  of  the  study  or  afterwards. 

(b)  The  Secretary  may  cancel  the 
unpaid  balance  and  any  accrued  interest 
on  any  licensing  loan  if  he  determines, 
on  the  basis  of  information  available  to 
him,  that  the  small  hydroelectric  power 
project  would  not  be  technically  or 
economically  feasible  or 
environmentally  acceptable. 

(c)  In  determining  economic  feasibility 
the  Secretary  shall  be  guided  by  his 
determination  of  the  ability  of  the 
proposed  project  to  support  financing 
appropriate  to  carry  out  the  project  and 
available  to  the  applicant  for  the  project 
under  reasonable  terms  and  conditions. 

(d)  The  Secretary  may  cancel  the 
unpaid  balance  and  any  accrued  interest 
on  a  loan  to  a  borrower  who,  in  the 
Secretary’s  judgment,  has  been  or  will 
be  unable  to  obtain  a  necessary  license 
respecting  the  project,  or  any  right 
necessary  to  construct  and  operate  the 
project,  for  a  reason  beyond  the 


Federal  Register  /  Vol.  44,  No.  102  /  Thursday,  May  24, 1979  /  Proposed  Rules 


borrower’s  control  and  despite 
borrower's  good  faith  effort  to  do  so. 

(e)  The  Secretary  will  not  cancel  the 
unpaid  balance  or  accrued  interest  on 
any  feasibility  study  or  licensing  loan  if 
he  finds  that  the  borrower,  in  applying 
for  the  loan,  (1)  failed  to  provide 
information  reasonably  available  to 
such  borrower  which  would  have 
indicated  that  there  was  not  a 
reasonable  likelihood  that  the  project 
would  be  found  to  be  technically  and 
economically  feasible  and 
environmentally  acceptable,  or  (2) 
withheld  information  indicating  that  the 
borrower  would  be  unable  to  obtain  a 
license,  approval  or  right  necessary  to 
the  project. 

(f)  In  the  event  of  cancellation  of 
unpaid  balance  or  accrued  interest 
under  this  section,  1)  the  Secretary's 
obligation  to  disburse  funds  under  the 
loan  agreement  shall  terminate;  and  2)  a 
feasibility  study  produced  under  a 
feasibility  study  loan  made  to  the 
borrower  pursuant  to  this  regulation 
shall  become  property  of  the  United 
States. 

§797.90  Default 

(a)  In  the  event  that  the  borrower  fails 
to  perform  the  terms  and  conditions  of 
the  loan  agreement  or  any  related 
document,  the  borrower  shall  be  in 
default  and  the  Secretary  shall  have  the 
right,  at  his  option,  to  accelerate  the 
indebtedness  and  demand  full  payment 
of  all  amounts  outstanding,  both 
principal  and  interest,  under  the  loan. 

(b)  No  failure  on  the  part  of  the 
Secretary  to  make  demand  at  any  time 
shall  constitute  a  waiver  of  the  rights 
held  by  the  Secretary. 

(c)  Upon  demand  by  the  Secretary,  the 
borrower  shall  have  a  period  of  not 
more  than  30  days  from  the  date  of  the 
Secretary’s  demand  to  make  payment  in 
full  because  of  default. 

(d)  In  the  event  that  the  failure  on  the 
part  pf  the  borrower  to  perform  the 
terms  and  conditions  of  the  loan 
agreement,  or  related  document,  does 
not  constitute  an  intentional  act  but  is 
brought  about  as  a  result  of 
circumstances  largely  beyond  the 
control  of  the  borrower,  the  Secretary 
may  elect,  at  his  option,  to  waive  the 
right  to  payment  in  full  or  restructure  the 
repayment  required  by  the  loan 
agreement  in  any  manner  he  determines. 

(e)  Should  the  borrower  fail  to  pay 
after  demand  as  provided  in 
subparagraph  (c),  the  Secretary  shall 
undertake  collection  in  accordance  with 
the  terms  of  the  loan  agreement  and  the 
applicable  law. 

(f)  If  during  the  term  of  a  cancelled 
loan  the  borrower,  or  an  entity  in  which 
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the  borrower  has  a  substantial  interest, 
starts  construction  of  the  small 
hydroelectric  power  project  to  which  the 
loan  pertained,  unpaid  principal  and 
interest  to  date  shall  become  due  and 
payable. 

§  797.100  Disclosure. 

(a)  Subject  to  the  requirements  of  law, 
and  in  accordance  with  DOE  regulations 
concerning  public  disclosure, 
information  such  as  trade  secrets, 
commercial  and  financial  information, 
and  other  information  or  data 
concerning  the  project  which  the 
applicant  submits  to  DOE  in  writing 
during  the  preliminary  discussions  or  at 
other  times  throughout  the  duration  of 
the  project,  on  a  privileged  or 
confidential  basis,  will  not  be  disclosed 
by  DOE  without  prior  notification  to  the 
applicant.  Any  applicant  asserting  that 
the  information  is  privileged  or 
confidential  shall  appropriately  identify 
and  mark  such  information. 


(2)  designate  a  responsible  employee 
to  coordinate  activities  to  carry  out  its 
civil  rights  compliance  responsibilities; 
and 

(3)  take  appropriate  initial  and 
continuing  steps  to  notify  participants, 
beneficiaries,  applicants  and  employees 
that  it  does  not  discriminate  on  the  basis 
of  race,  color,  national  origin,  sex,  age, 
or  handicap. 

(FR  Doc.  79-16255  Tiled  5-23-79: 8:45  am] 
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§  797.200  Noninterference  with  Federal, 
State,  and  local  requirements. 

Nothing  in  this  regulation  shall  be 
construed  to  modify  requirements 
imposed  on  the  borrower  by  Federal, 
State,  and  local  government  agencies  in 
connection  with  permits,  licenses,  or 
other  authorizations  to  construct  or 
finance  small  hydroelectric  power 
projects. 

§  797.300  Overall  program  considerations. 

Nothing  in  these  regulations  shall  be 
interpreted  to  restrict  the  Secretary,  in 
making  his  various  determinations,  from 
taking  into  account  considerations 
relating  to  the  small  hydroelectric  power 
project  loan  program  as  a  whole. 

§  797.400  Nondiscrimination  in  federally 
assisted  programs. 

(a)  Applicants  and  recipients  of 
Federal  assistance  from  DOE  are 
obligated  to  comply  with  civil  rights 
requirements  of  the  following  public 
laws:  Title  VI  of  the  Civil  Rights  Act  of 
1964;  Title  IX  of  the  Higher  Education 
Amendments  of  1972;  Section  16  of  the 
Federal  Energy  Administration  Act  of 
1974;  Section  401;  of  the  Energy 
Reorganization  Act  of  1974;  Section  504 
of  the  Rehabilitation  Act  of  1973;  and 
the  Age  Discrimination  Act  of  1975. 

(b)  To  be  in  compliance  with  civil 
rights  requirements,  an  applicant/ 
recipient,  among  other  obligations,  must: 

(1)  submit  a  written  assurance  that  the 
program  or  activity  will  be  operated  in  a 
manner  which  does  not  exclude  from 
participation  in  or  deny  the  benefits  or 
services  to  individuals  on  the  basis  of 
race,  color,  national  origin,  sex,  age,  or 
handicap; 


